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BEFORE  THE  MEMBER,  MOTOR  ACCIDENT  CLAIMS

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI

                    MAC Case No.196 (Injury)/2016
Parties:- 
Sri  Pramod Rajbongshi                          - claimant.

    -V E R S U S-
1.The New India Assurance Co. Ltd.

2.Abhijit Das                                    - Opp. Parties.

Present:    Sri A. Bhattacharyya, A.J.S.,
      Presiding Officer/ Member,
      MACT, Nalbari.

Appearance:-
For the claimant             : Ld. Advocates  Sri A. Ali and Smt. 

B. Deka.

For the Opp. No.1           :  Ld. Advocate Smt. P. Choudhury.

Date of Argument            : 29.10.18.

Date of Judgment            :  02.11.18.

     ( J U  D  G  M  E  N  T )

        This is an  application filed U/S 166 & 140 of the Motor
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Vehicles Act’ 1988 by the claimant Sri Pramod Rajbongshi claiming

compensation for the injuries and permanent disablement sustained

by him in a motor vehicular  accident which occurred on  20.03.16

at about 11.00 a.m at Balikoria Choudhury Para under Nalbari P.S.

The brief facts  of the case is that on 20.03.16 at about

11.00 a.m, when the claimant was proceeding by riding bicycle

towards his residence and when he reached in between Choudhury

Para and Bhakatpara at village Balikoria, the offending motorcycle

which was coming from front side bearing registration No.AS-14-

E/9338 ridden by its rider in a rash and negligent manner hit  him

from the front side.

As a result of the aforesaid accident, the claimant sustained

grievous  injuries and fracture of  right  leg,  nasal  bone fracture

facio  maxillary fracture, scalp swelling, multiple ribs fracture and

other multiple injuries over  his body.

Immediately after the accident, the claimant was  taken to

SMK Civil Hospital, Nalbari but the doctors thereof referred him to

GMCH, Guwahati. Accordingly, he was admitted there on 21.03.16

and discharged on 07.04.16. The claimant also took treatment at

Popular Nursing Home, Patna from 24.04.16 and discharged on
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09.05.16.

According  to  the  claimant,  he  has  become  permanently

disabled due to  the  injuries  sustained by  him in the aforesaid

accident.

According  to  the  claimant,  he  had  appeared  before  the

Medical Board convened by the Joint Director of Health Services,

Nalbari which certified  the disability of  the claimant to be 45%

after examination.

According to the claimant, he was aged about 55 years at

the  time of accident and he is a businessman as well  as  a

cultivator having monthly income of  Rs.20,000/-.

 According  to  the  claimant,  he  had  incurred  about  Rs.

1,48,751/- towards his medical treatment etc.

In connection with the accident, Nalbari P.S. Case No.230/16

U/S 279/338 IPC was registered and investigated and during the

course of investigation police seized the vehicular documents of

the offending motorcycle including the Insurance Policy and the

driving license of the driver. On completion of investigation police
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filed charge-sheet against the rider of the offending motorcycle. .

    According to the claimant, the offending motorcycle was duly

insured with the opposite party No.1, the New India Assurance Co.

Ltd. Vide policy No.53090231150100005434 valid from 23.10.2015

to 22.10.16 whereas the accident occurred on 20.03.16 i.e during

the continuance and validity of the insurance policy.

Accordingly,  the  claimant  claimed  Rs.17,90,000/-  as

compensation.

 The opposite party No.1, the New India Assurance Co. Ltd.

filed its written statement taking various general pleas. Though the

Insurance Co. filed an additional written statement taking certain

pleas like delay in filing the F.I.R., incorrect date in the charge-

sheet, the Insurance Co. did not adduce any rebuttal evidence and

also, it did not press those points during the course of arguments.

 The  opposite party No. 2,  namely, the owner cum rider of

the offending motorcycle  filed his written statement stating that

the claim petition is not maintainable and that there is no cause of

action  etc.

He also denied rash and negligent riding at the time of accident.
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The  opposite party No.2,  the rider of the offending motorcycle

also stated that  he possessed a valid and effective driving license

at time of accident and that the offending motorcycle was duly

insured with the opposite party No. 1, the New India Assurance

Co.  Ltd.  Vide  policy  No.53090231150100005434  valid  from

21.10.2015 to 22.10.16 and as such, liability, if any, is to be borne

by the Insurance Co. in terms of the Insurance Policy.

 The  opposite party No. 2 also annexed copies of Insurance

Policy,  Registration  certificate as well as  the driving license.

Based on the pleadings the following issues were framed :-

                             The issues are:

(i)   Whether the claimant  got injury  and permanent disablement

on 20.03.16 at about  11.00 a.m at Balikoria Choudhury  

Para under Nalbari P.S. due to rash and negligent riding of 

the rider of the offending motorcycle ?

(ii)    Whether the claimant is entitled to get any compensation as

prayed for, and if so, to what extent and from whom?



6

iii)To what other relief or reliefs the claimant is entitled to?

 During the course of the inquiry, the claimant examined

himself as PW-1; Smt. Jayanti Barman, eye witness of the accident

as PW- 2; Sri Lutfur Rahman, A.S.I. of Police (Traffic Branch) as

PW-3;  Smt. Bibha Dutta,  working as Senior Assistant, Office of

DTO,  Nalbari  as  PW-4 and Dr.  Trailokya Haloi,  Sr.  Medical  &

Health Officer, Nalbari Civil Hospital  as PW-5. All the claimant's

witnesses were duly cross-examined on behalf of the Insurance Co.

However, the Insurance Co. did not adduce any rebuttal evidence. 

I have heard Sri A. Ali and  Smt. B. Deka, ld. Counsels for

the claimant and Smt. P. Choudhury, ld. Counsel for the Insurance

Co.

I have also carefully gone through the case record including

the evidence, both oral and documentary.

Decision and reasons for decision:-
Issue No.1

The  claimant  during  his  examination-in-chief  on  affidavit

stated  that  when  he was  proceeding  towards  his  residence  by
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riding bicycle and when he reached in between Choudhury Para

and  Bhakatpara  at  village  Balikoria,  the  offending  motorcycle

which was coming from front side bearing registration No.AS-14-

E/9338 which was ridden in a rash and negligent manner hit  him

from the  front  side.  As  a  result  of  the  aforesaid  accident,  he

sustained grievous injuries and fracture  of right leg, nasal bone

fracture  facio   maxillary  fracture,  scalp  swelling,  multiple  ribs

fracture and other multiple injuries over  his body.

Immediately after the accident the claimant was  taken to

SMK Civil Hospital, Nalbari. Thereafter he was referred to GMCH,

Guwahati.  Accordingly,  he  admitted  there  on  21.03.16  and

discharged  on  07.04.16.  The  claimant  also  took  treatment  at

Popular Nursing Home, Patna from 24.04.16 and discharged on

09.05.16.

According  to  the  claimant,  he  has  become  permanently

disabled due to the injuries sustained in the aforesaid accident.

During his cross-examination the claimant PW 1 stated that

the  offending motorcycle hit him when he was proceeding in his

bicycle.  He did not  personally know the rider of  the offending

motorcycle.  PW 1 stated that his son, Kishak  Rajbongshi lodged
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the FIR and  there was a delay as his  son was attending to his

injuries and treatment. He further stated that he sustained fracture

of his right leg and fracture of jaw bone. He stated that he was

treated at Nalbari Civil Hospital and then  at  GMCH, Guwahati.

He was also treated at  Patna. During his cross-examination PW 1

stated that he elder daughter was aged about 40 years.  PW 1

denied the suggestion that the accident was caused due to his

fault and negligence and that the Insurance Co. is not liable.

PW-2 Smt.  Jayanti  Barman who is an eye witness of  the

accident stated during her examination-in-chief on affidavit  that

when  injured,  Pramod  Rajbongshi  was  proceeding  towards  his

residence  by  riding  bicycle  and  when  he  reached  in  between

Choudhury  Para and Bhakatpara at village Balikoria, the offending

motorcycle which was coming from front side bearing registration

No.AS-14-E/9338 which was ridden in a rash and negligent manner

hit  him from the front side. As a result of the aforesaid accident,

the injured  sustained grievous injuries and fracture  of right leg,

nasal  bone  fracture   facio   maxillary  fracture,  scalp  swelling,

multiple ribs fracture and other multiple injuries over  his body.

Immediately after the accident the claimant was taken to

SMK Civil Hospital, Nalbari. Thereafter he was referred to GMCH,
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Guwahati.  Accordingly,  the  injured  was  admitted  there   on

21.03.16  and discharged  on 07.04.16.   The claimant  also  took

treatment  at  Popular  Nursing  Home,  Patna  from  24.04.16  and

discharged on 09.05.16.

During her cross-examination, PW-2 stated that the accident

occurred  on  a  gravel  road  in  between  Choudhury  Para  and

Bhakatpara at village Balikoria.  PW-2 clearly stated that she saw

the accident. She  stated that  the offending motorcycle which was

ridden rashly and negligently hit the bicycle which  the  claimant

was  riding.  She   stated  that  she  accompanied  the  injured  to

Nalbari Civil Hospital.  She  further stated that  the claimant was

referred to GMCH, Guwahati, but she did not go to  Guwahati.

She denied the suggestion that she did not know regarding the

injuries  sustained  by   the  claimant  or  the  expenses  incurred

towards  his treatment.  She stated that  the claimant runs a

canteen at Irrigation Office  near Nalbari.

PW-3 Sri  Lutfur Rahman,  A.S.I.  of  Police (Traffic  Branch)

stated that he investigated Nalbari P.S. Case No.230/16. He stated

that  the information was received on 01.04.16 in respect of the

accident which occurred on 20.03.16. He stated that on completion

of investigation, he submitted charge-sheet on 29.04.16.  In the
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charge-sheet he mistakenly and inadvertently wrote the date as

29.03.16 instead of  29.04.16.  He stated that the accident was

genuine.

 During his cross-examination  PW-3 stated that he did not

put  any  initial  near  the  date  of  filing  of   charge-sheet   i.e.

29.04.16.   He had  put  the   date  as  29.04.16.  He denied the

suggestion that he had submitted charge-sheet on 29.03.16.  PW-3

stated that there is no overwriting in the date  29.03.16, i.e. in

Ext.3(1).  He stated that  he had not  brought any document to

show on which  date, the charge-sheet was forwarded  to Court.

PW-3 stated that the seizure-list reflects  that  the driver did not

possess a valid driving  license.

PW-4 Smt. Bibha Dutta, working as Senior Assistant, Office

of  DTO,  Nalbari  stated during her examination-in-chief  that she

had appeared  before this Tribunal  on being authorized in writing

by the  DTO, Nalbari. Ext.76 is the Authority letter. PW-3 stated

that she had brought the  computerized printout Ext.76 (1) as well

as photocopy of Driving License of the holder, Sri Abhiji Das with

respect  to  his  D/L  No.AS-1420030027061.  She  stated  that  the

aforesaid D/L was issued on 06.03.2003 and valid till 05.03.2023

with authorization/ endorsement to  drive LMV and  Motorcycle
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(Non-Transport). The aforesaid D/L was a Smart Card. She  stated

that  in cases of Smart Card  Driving License, the particulars are

entered into the  computer. No manual Register was maintained in

case of  Smart Card  Driving Licenses.

 During her cross-examination PW-4 stated that in Ext.76 (1),

only   Non-Transport  is  mentioned.  LMV  or  Motorcycle  is  not

specified  therein.  In  the   Authority  letter  (Ext.76),  she  was

directed  to  bring  the  online  D/L  particulars  in  respect  of  the

present  MAC Case No.196/16.

Besides the oral testimony of the claimant,  the claimant has

filed, amongst others, the Accident Information Report in Form 54,

disability certificate Ext.(2), FIR, Ejahar, charge-sheet, MVI Report,

discharge certificate of  GMCH, Guwahati  and Patna as well  as

various  contemporaneous  medical  documents  regarding  his

treatment. PW-3 (police official) and PW-4 (official of DTO, Nalbari)

clarified and proved that  the accident was genuine and that the

rider had a valid and effective driving license.

From the aforesaid oral testimony of the claimant and his

witnesses  as  well  as  aforesaid  documentary  evidence,  more

particularly the charge-sheet, the Tribunal is of the finding and
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conclusion that the accident was caused due to rash and negligent

riding on the part of the rider of the offending motorcycle and

that the claimant sustained injuries in the aforesaid accident.

 Issue No.1 is accordingly decided in favour of the claimant.

: Issue Nos.  2 & 3 :

The record reveals that  the  claimant was aged about 55

years at the time of accident and the appropriate multiplier for the

said age is  11 according to the decision of Sarla  Verma  Vs.
Delhi  Transport Corporation.

The claimant has filed various  cash memos and vouchers

regarding the treatment which were scrutinized and examined   at

the time of arguments by the Tribunal  in presence of  and with

the  assistance  of  ld.  Counsels  of  both  the  claimant  and  the

Insurance Co.

  After such scrutiny and verification, it is found that the

claimant has submitted vouchers and cash memos for an amount

of Rs.1,49,000/-(approx) to which the  claimant is entitled.
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The claimant  has asserted that he is a businessman cum

cultivator having  monthly income of  Rs.20,000/- at the time of

accident  but  he  has  not  filed  any  income  proof  certificate

regarding his  income.  However,  the evidence reveals  that   the

claimant ran and operated a canteen in  the  Irrigation Office,

Nalbari. As such, the monthly income of the claimant is taken to

be Rs.4,500/-.

In order to prove his disability, the claimant examined Dr.

Trailokya  Haloi, Senior Medical &  Health Officer, Nalbari Civil

Hospital,  Nalbari  as  PW-5  who  was  authorized  by  the  Joint

Director of Health Service, Nalbari to depose as a witness in the

present  case.  Said  PW-5  stated  that  on  11.07.16,  Sri  Pramod

Rajbongshi appeared  before the District Medical Board, Nalbari

for  evaluation of his disability. After examination, he found a old

case of ORIF (Open Reduction with Internal Fixation) fracture of

shaft of femur (right) with fracture of  both bones of  right leg

with  difficulty in weight bearing.  After his clinical, physical and

medical reports/records examination, his disability was calculated

to be  45 % of locomotor type in relation to his right lower limb.

PW -5 further stated that he was again asked  to come for review

before the Medical Board after three (3) years.
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Ext.2  (proved-in-original)  is  the   Disability  Certificate  and

Ext.2(1) is his signature.  Ext.2(2) is the signature of  the Joint

Director-cum  Chairman of the  Medical  Board, Dr. Chittaranjan

Pathak, which he knew.

 Ext.76 (proved-in-original) is the Attendance Sheet of the

Medical  Board.

 Ext.77 (proved-in-original) is the  Disability Certificate Issue

Register.

 PW-5 stated that the claimant having 45% disability would

have difficulty in his day-to-day activities.

During  his  cross-examination  PW-5  stated  that  Disability

Certificate  (Ext.2)  does  not  reveal  or  indicate  on  the  basis  of

examination of what medical records, the certificate was  issued

and the percentage  of disability was assessed.

 PW-5 stated that 45%  is  with respect  to the  right lower

limb and not with respect  to the whole body. He  stated that

disability  is not permanent and the claimant may recover. He

further stated that the claimant with his disability and injury would
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be able to run,  operate and manage any sitting job like running a

shop, etc.

PW-5 (doctor/expert) opined that disability of the claimant

with respect to his right lower limb was 45%.  He also stated that

that claimant would be able to manage any sitting job like running

a shop etc.

As the claimant has disability due to fracture of his right leg

and fracture of jaw bones, as  such, as  per the decision of Raj
Kr. Vs. Ajay Kr. reported in (2011) 1 SCC 343, the disability of
the claimant with respect to his whole body is taken to be 30%.

Therefore,  the calculation and assessment of  loss of future

earning will be as follows :-

(a) Annual income before the accident   Rs.4,500/-  X 12 

      = Rs.54,000/-.

(b) Loss  of  future  earning  P.A.  (30%   of  the  prior  annual

income)  Rs.54,000/- X   30%   = Rs.16,200/-. 

(c) Multiplier applicable  with regards to age 11.

(d)Loss of future earning  Rs.16,200/-X  11  = Rs.1,78,200/-.
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Further amount of  Rs.1,49,000/- is awarded to the claimant

on the head of expenses incurred towards  medical treatment.

A sum of Rs.6,000/- is awarded to the claimant on the head

of special diet.

Another  amount of Rs.10,000/- is awarded to the claimant

on the head of attendant charge.

   Thus,  in total,   the claimant is  entitled to Rs.1,78,200/-  +

Rs.1,49,000/- + Rs.6,000/-  + Rs.10,000/- = Rs.3,43,200/- (Rupees
three lakhs forty three thousand two hundred) only .

Now  coming  to  the  question  as  to  by  whom  the

compensation amount is to be borne, as the offending motorcycle

was duly insured with the  opposite party No.1, the New India

Assurance Co. Ltd. therefore, the compensation amount is to be

borne by the said Insurance Co. 

                            (  O  R  D   E  R  )

   In the result, the claim petition filed by the claimant is

allowed.  The  total  amount  of  compensation  to  the  tune  of
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Rs.3,43,200/-  (Rupees  three  lakhs  forty  three  thousand  two
hundred)  only as calculated on different heads is awarded to the

claimant.

The opposite party No.1, the New India Assurance Co. Ltd.

is directed to pay the said amount of compensation to the claimant

within 60 days from today failing which interest @ 6% per annum

be calculated from the date of filing of the claim petition on the

awarded amount until realization.

Let a copy of the judgment be furnished to all the concerned

parties within 15 (fifteen) days from today as per Provisions of

Section 168 (2) of the M.V. Act.

This MAC Case is disposed of accordingly, on contest.

Judgment prepared, signed and pronounced, today the  2nd

Day of  November, 2018 in the open court.
                                                                

    Presiding Officer/ Member, 

      MACT, Nalbari.  

Dictated & corrected by me. 

 Presiding Officer/ Member,MACT, Nalbari. 
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 MAC Case No.196 (Injury)/2016
                   (  O  R  D  E  R )

02.11.2018.

Both sides are present.

Judgment prepared in separate sheets are appended in the

case record.

    In  the  result,  the  claim petition filed  by  the  claimant is

allowed.  The  total  amount  of  compensation  to  the  tune  of

Rs.3,43,200/-  (Rupees  three  lakhs  forty  three  thousand  two
hundred)  only as calculated on different heads is awarded to the

claimant.

The opposite party No.1, the New India Assurance Co. Ltd.

is directed to pay the said amount of compensation to the claimant

within 60 days from today failing which interest @ 6% per annum

be calculated from the date of filing of the claim petition on the

awarded amount until realization.

This MAC Case is disposed of accordingly, on contest.
                                 

  Presiding Officer/ Member, 

          MACT, Nalbari.


